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ANNEXURE F
MATERIAL TRANSFER AGREEMENT

concluded between:

COUNCIL FOR SCIENTIFIC AND INDUSTRIAL RESEARCH 
a statutory council, duly established under Act No 46 of 1988 of the Republic of South Africa, with its principal place of business at Meiring Naude Road, Brummeria, South Africa, through its………………Cluster, duly represented herein by ………………….in his/her capacity as …………………., he/she being duly authorized thereto
(Hereinafter referred to as “the Provider)

and

........................
a private company with limited liability duly incorporated under the applicable laws of the Republic of South Africa with registration number…………….., herein represented by ………….. in his/her capacity as ……………… and he/she being duly authorized thereto
(Hereinafter referred to as “the Recipient”)




PREAMBLE

WHEREAS the Provider has developed the Material as defined in Annexure A.
WHEREAS the Recipient wishes to obtain the Material for the Purpose specified in Annexure A.
AND WHEREAS the Provider is willing to provide the Material to the Recipient on the terms and conditions set out in this Agreement.
NOW THEREFORE THE PARTIES HEREBY AGREE AS FOLLOWS:
1. DEFINITIONS
In this Agreement, unless clearly inconsistent with or otherwise indicated by the 
context:
1.1. “the/this Agreement” means this Material Transfer Agreement together with any annexures incorporated herein by reference.
1.2. “Commercial Exploitation” means the marketing, selling, leasing licensing, or other transfer of the Material and/or Modifications to a for-profit organization. Commercial Exploitation shall also include uses of the Material or Modifications by any organisation, including Recipient, to perform contract research, to produce or manufacture products for general sale, or to conduct research activities that result in any sale, lease, license, or transfer of the Material and/or Modifications to a for-profit organisation. However, industrially sponsored academic research shall not be considered as use of the Material and/or Modifications for Commercial Exploitation per se, unless any of the above conditions of this definition are met. 
1.3. “Confidential Information” means information disclosed by the Disclosing Party that (a) relates to the Material or to the Disclosing Party’s past, present or future research, development, business activities, products, services and technical knowledge and (b) either has been identified in writing as confidential or is of such a nature (or has been disclosed in such a way) that it should be obvious to the Receiving Party that it is claimed as confidential.  (As used herein, the Party disclosing Confidential Information is referred to as the “Disclosing Party” and the Party receiving the Confidential Information is referred to as the “Receiving Party”).
1.4. “Effective Date” means the date of signature of the last Party to sign this Agreement.
1.5. “Intellectual Property” means intellectual rights attached to the Material, including, but not limited to specifications and formulae; know-how, data, systems and processes; production methods; trade secrets; undisclosed inventions, financial and marketing information; as well as registered or unregistered intellectual property in the form of patents, trademarks, designs, and copyright in any works, including literary works or computer software programs.
1.6. “Material” means, including but not limited to, substance, organic or inorganic matter progeny (in respect of biological material) as specified in Annexure A to be used for the Purpose.
1.7. “Modifications” means substances created by the Recipient which contain the Material, including any improvements or changes made to the Material.
1.8. “Parties” means the Provider and the Recipient, and “Party” means either of them as the context may indicate.
1.9. “Purpose” means research purposes for the transfer of the Material as more fully described in Annexure A.
1.10. “Recipient Scientist” means ………………. being the individual responsible for the receipt and permitted processing of the Material for the Purpose.
2. TERM AND TERMINATION
2.1. This Agreement shall commence on the Effective Date and shall, unless terminated earlier or extended, remain in place for a period of…………….  
2.2. Either Party may terminate this Agreement by giving at least thirty (30) days’ prior written notice to the other Party. 
2.3. Upon expiry or termination of this Agreement, the Recipient shall immediately cease all use of the Material and Confidential Information, and at the Provider’s option, shall return to the Provider or destroy any Material and Confidential Information then in its possession, custody or control.
2.4. Neither the expiry nor any termination or cancellation of this Agreement shall affect the rights that accrued to each of the Parties prior thereto, nor shall it terminate obligations contained in this Agreement which in their nature should survive such expiry, termination or cancellation as the case may be. 
3. PERMITTED USE 
3.1. The Provider shall provide the Recipient reasonable research quantities (as specified in Annexure A) of the Material solely for the Purpose. Unless otherwise agreed, the Recipient shall bear the cost of the Material and transportation and delivery of same to the Recipient. 
3.2. The Recipient bears the responsibility to obtain such permits and/or licences as may be necessary for the Recipient’s access, transportation, use or handling of the Material. 
3.3. The Provider may provide the Recipient information and recommendations relating to the Material on request. 
3.4. The Provider does not warrant merchantability or fitness for any particular purpose or the Purpose of the Material. 
3.5. The Recipient agrees not to transfer the Material to any third party.
3.6. The Recipient represents and warrants that in its use of the Material it shall comply with all applicable laws, rules, and regulations; and further undertakes that the Material:
(a) will not be used on human subjects, in clinical trials, or for diagnostic purposes involving human subjects without the written consent of the Provider;
(b) will only be used at the Recipient organisation under the direction of the Recipient Scientist or others working under his or her direct supervision; 
(c) will not be transferred to anyone else within the Recipient organisation without the prior written consent of the Provider; and
(d) will not, unless otherwise agreed to in writing, be analyzed for the purpose of identifying the active constituents, reverse engineer or reconstitute the Original Material supplied by the Provider, nor will the Material be used in activities including any form of Commercial Exploitation, or which are subject to consulting, licensing or similar obligations to any third party without the prior written consent of the Provider.
3.7. Any Material delivered pursuant this Agreement is understood to be experimental in nature and may have hazardous properties, and the Provider makes no representations and extends no warranties of any kind, either expressed or implied. There are no express or implied warranties of merchantability or fitness for any particular purpose or the Purpose, or that the use of the Material will not infringe on any patent, copyright, trademark, or other proprietary rights. 
3.8. Except to the extent prohibited by law, the Recipient assumes all liability for damages which may arise from its use, storage or disposal of the Material. The Provider will not be liable to the Recipient for any loss, claim, or demand made by the Recipient, or made against the Recipient by any other party arising from the use of the Material by the Recipient, except to the extent permitted by law when caused by the gross negligence or willful misconduct of the Provider.  
4.  	CONFIDENTIAL INFORMATION
4.1. Confidential Information supplied by the Disclosing Party shall be treated as confidential by the Receiving Party and shall be used by the Receiving Party only to give effect to the Purpose or purpose for which such Confidential Information is shared.  
4.2. The Receiving Party agrees that it shall not publish or disseminate any Confidential Information without the prior written consent of the Disclosing Party and shall restrict disclosure of the Confidential Information to relevant persons within its own facilities, or who have the need to know and either entered into a written agreement which impose or are otherwise bound by the same restrictions as those imposed upon it by virtue of this Agreement. 
4.3. The Receiving Party shall use the same degree of care (and in any event not less than reasonable care) to safeguard the confidentiality of the Disclosing Party’s Confidential Information that it uses to protect its own information of like kind.
4.4. The Receiving Party shall not disclose or reveal to any third party, whomsoever, either the fact that discussions or negotiations are taking, or have taken place between the Parties; the content of any such discussions, or other facts relating to the Purpose or the purpose for which such Confidential Information is shared.
4.5. The Receiving Party shall ensure that all persons to whom the Information is disclosed hereunder have obligations to maintain the confidentiality of the Confidential Information that are at least as strict as those imposed by this Agreement, that such persons take all necessary precautions to safeguard and preserve the confidential status of the Confidential Information.  The Receiving Party shall be liable for any breach of this Agreement by any employees, agents, consultants and/or advisors of its organization.
4.6. Notwithstanding any other provision of this Agreement the Receiving Party, for the purposes of this clause 4, shall not be liable for any use or disclosure of the Confidential Information received by it hereunder which either:
(a) is or becomes published or otherwise available to the public or within the public domain through no act or fault of the Receiving Party; or
(b) is known to the Receiving Party at the time of disclosure as evidenced by its written records; or
(c) thereafter comes into the possession of the Receiving Party from a third party with the legal right to use and disclose such Confidential Information; or
(d) the Receiving Party is legally required to disclose by applicable law or order of a court of competent jurisdiction, or government agency, provided that, in such event, the Receiving Party gives the Disclosing Party prompt notice of the same prior to the disclosure thereof, if possible, so that the Disclosing Party may have a reasonable opportunity to seek a court order or other suitable remedy concerning its rights and/or waive compliance with the provisions of this clause 4. If a protective order or other remedy is obtained, the Receiving Party shall use all reasonable efforts to ensure that only the Confidential Information covered by such order or other remedy is disclosed.  Whether or not a protective order or other remedy is obtained, or the Disclosing Party has waived compliance with the provisions of this Agreement, the Receiving Party shall take all reasonable steps to ensure that only that portion of the Confidential Information that it is legally required to disclose is so disclosed; or
(e) the Receiving Party can show (in writing or other documentary form) that, after disclosure, it was developed independently by it or by its personnel who did not have access to the Confidential Information; or
(f) is expressly previously authorized in writing by the Disclosing Party to be disclosed by the Receiving Party.
4.7. Any Confidential Information disclosed hereunder will not be deemed to be generally available to the public or in the public domain or in the Receiving Party’s possession merely because it is embraced by, but not contained in, more general information generally available to the public or in the public domain or in the Receiving Party’s possession, or merely because individual items of such Confidential Information are generally available to the public or in the public domain or in the Receiving Party’s possession.
4.8. The restrictions set forth herein are applicable to each item of Confidential Information transmitted under this Agreement and shall remain in force for five (5) years after the Effective Date.
4.9. On termination of this Agreement, the Receiving Party undertakes to act with the Disclosing Party’s Confidential Information in accordance with a notice delivered to it by the Disclosing Party, and if no such notice is delivered to the Receiving Party, to destroy the Disclosing Party’s Confidential Information in a similar manner to which it would destroy its own Confidential Information
5. PROTECTION OF PERSONAL INFORMATION  
The Parties shall always uphold and comply with the provisions, spirit and intentions of the provision of the Protection of Personal Information Act No 4 of 2013 (POPIA) and any regulations promulgated pursuant thereto in processing any Personal Information (as defined in POPIA) related to this Agreement. 



6. OWNERSHIP OF THE MATERIAL  
6.1. The Material and any Confidential Information and/or Intellectual Property attached thereto are and shall remain the property of the Provider solely. The Provider shall retain the right to use the Material and/or the Provider’s Confidential Information for any purpose, whether alone or in conjunction with third parties.
6.2. The Recipient acknowledges that the Material is or may be subject to a pending patent application, and except as provided for in the Agreement, no express or implied license or other rights are granted to the Recipient under any patents, pending patent applications, trade secrets, or other proprietary rights. In particular, no express or implied license is provided to use the Material, Modifications, and/ or any related patents of the Provider for Commercial Exploitation. 
6.3. In the event of the Recipient wishing to use the Material or Modifications for Commercial Exploitation, then ahead of such use the Recipient shall negotiate in good faith with the Provider to establish the terms of a commercial license. Provided however that the Provider shall be under no obligation to grant any license and is at liberty to grant an exclusive or non-exclusive license to third Parties or sell or in any way alienate its rights in the Material to others, subject to any pre-existing rights held by others.
7.   	REPORTS
7.1. The Recipient shall, where applicable, provide a written report to the Provider reasonably detailing the results of its evaluation of the Material within 3 months or such period as the parties may agree to, of completion of such evaluation. 
7.2. The Recipient shall, where applicable regard being had to the Material and Purpose, notify the Provider of any inventions developed as a result of The Recipient’s use of the Material and/or the Confidential Information, within 1 month of making such invention.
7.3. Reports and information provided by the Recipient to the Provider in terms of clauses 7.1 and 7.2 above shall be treated as confidential and the provisions of clause 4 above shall apply mutatis mutandis.


8. PUBLICATION OF RESULTS
8.1. The Recipient shall supply the Provider with a draft of any proposed publication which refers to the Material and shall afford the Provider the opportunity of reviewing such proposed publication before submission for publication. 
8.2. The Recipient shall acknowledge the Provider as the source of the Material in any publication or documentation which refers to the Material.
8.3. The Provider shall acknowledge the Recipient as the source of information provided by the Recipient in any publication or documentation which refers to such information.
8.4. Where appropriate according to academic convention and journal requirements for determining authorship, jointly authored publications between researchers from the Recipient and researchers from the Provider will be considered.
9.  	PUBLICITY
9.1. The Parties and any of their employees, agent, representative, officers and affiliates agree that they shall not disclose the terms of this Agreement to any third party, and that it shall not refer to this Agreement in any promotional activity, except with prior written permission from the other Party.  Neither Party shall use the name and/or logo of the other for advertising or other purpose without such Party’s prior written consent.
9.2. The Recipient shall ensure that appropriate acknowledgement of the source of the Material is provided in all publications. 
10.  	LIABILITY
10.1. All risk relating to the Material passes to the Recipient upon dispatch.
10.2. The Recipient assumes all liability for the safe use and handling of the Material and will indemnify and hold harmless the Provider against any claims arising from the Recipient’s access to, transportation, use and/or handling of the Material.


11.  COMPLIANCE WITH LAWS, ANTI-CORRUPTION, FORCED LABOUR AND SANCTIONS
11.1. Laws - The Parties commit to comply with all applicable local, national, and international laws and regulations affecting the execution of this Contract and their business operations in general. This includes but is not limited to securities laws, tax laws, licensing and permitting laws and those related to bribery, corruption (such as the Combatting of Corrupt Activities Act 12 of 2004, as amended) and prohibited business practises (such as mentioned in the Competition Act 89 of 1998, as amended).   
11.2. Anti-Corruption - No Party, nor any of their directors, officers, employees, agents, or any other persons acting on behalf of the Party, shall offer, give, receive, or solicit any item of value, in order to influence the actions of an official in the performance of his/her duties, or to gain any commercial, contractual, or regulatory advantage for the Parties in any way that amounts to a conflict of interest, is illegal or unethical.  
11.3. Anti-Slavery, Forced Labour, Discrimination - The Parties undertake to prohibit any form of Modern Slavery (slavery, servitude, forced labour, compulsory labour, human trafficking) and child labour within their business operations, and undertake not to subject or allow their employees to be subjected to sexual harassment, unfair labour practices or unlawful discrimination within the meaning of applicable laws, for the duration of this Contract. The Parties agree to take reasonable steps to understand their supply chains with the view to reduce and mitigate the risk of Modern Slavery and child labour. 
11.4. Sanctions - The Parties also agree to comply with all applicable sanctions and embargoes imposed by the United Nations, European Union or the United States. This includes refraining from engaging in transactions with individuals, organizations, or countries that are subject to such restrictions. Parties must promptly notify each other upon discovery that their ability to perform the contract is or will be affected by government sanctions or embargoes. Full disclosure of the relevant details shall be made to enable informed decision-making.


12. DOMICILIA AND NOTICES
12.1. The Parties hereby choose their respective domicilia citandi et executandi for all purposes in terms hereof as follows: 
	The CSIR – Provider
	Address: 
For Attention:
Email:

	The Recipient
	Address:
For Attention:
Email:



12.2. Either Party shall be entitled to change its domicilium citandi et executandi by giving written notice thereof to the other, provided that such change shall not take effect until receipt by the other Party of such notice.
12.3. Any notice to be given hereunder shall be given in writing and may be given either personally or by email and shall be addressed to the relevant Party at its domicilium citandi et executandi or to such other address as shall have been notified in writing from time to time.  Any notice delivered personally or by email shall be deemed to have been served at the time of delivery.
 	MISCELLANEOUS PROVISIONS
13.1. The Parties are independent contractors, and nothing herein shall be deemed or construed to create a partnership, agency, distribution, fiduciary, employment or joint venture relationship between the Parties.
13.2. Nothing in this Agreement shall require either Party to grant to the other Party any right, license or option other than the rights expressly granted herein.
13.3. This Agreement replaces and supersedes all prior proposals, negotiations, correspondence, discussions or agreements between the Parties relating to the subject matter hereof. No changes to this Agreement shall be effective unless made in writing and signed by both Parties.
13.4. The Parties shall ensure that the rights and obligations herein shall bind their investigators and their successors, heirs and assignees. Neither of the Parties may assign their rights and/or obligations arising from this Agreement or any portion thereof to any third party without the prior written consent of the other Party.
13.5. The Parties acknowledge that it will be impossible to measure the damages that each would suffer if the investigator or their representative party fails to comply with this Agreement and that in the event of any such failure the other Party (“offended party”) will not have an adequate remedy at law. Therefore, the offended party shall be entitled, in addition to any other rights and remedies, to obtain specific performance of the other Party’s obligations hereunder and to obtain immediate injunctive relief.
13.6. No failure by either Party in exercising any right, power or privilege shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege hereunder.
13.7. If any provision hereof is held to be illegal, invalid or unenforceable by a forum of competent jurisdiction, the other provisions hereof shall remain in full effect, and the Parties shall reform such provision to conform as much as possible to its original intent.
13.8. Any attachments to this Agreement are an integral part of this Agreement. In the event of any conflict between the provisions of such attachment and the provisions as contained in this Agreement, the provisions of this Agreement shall prevail. 
13. 	GOVERNING LAW AND DISPUTE RESOLUTION
This Agreement shall be governed by and construed in accordance with South African laws. Any disputes arising from this Agreement shall be finally resolved by South Africa Courts with competent jurisdiction, unless otherwise agreed to between the Parties by way of a separate agreement that any such matter be resolved through arbitration. 
14. SIGNATURE AND EXECUTION
14.1. The Parties consent to the use of electronic signatures to conclude this Agreement in accordance with the Electronic Communications and Transactions Act 25 of 2002. 
14.2. The Parties record that it is not required for this Agreement to be valid that a Party initial each page hereof, or to have its signature to this Agreement verified by a witness. 
Signed at ____________________ on this the ____ day of _________________ 20

_____________________________	
For The Provider (CSIR)	
(duly authorised)	


Signed at ____________________ on this the ____ day of _________________ 20
_____________________________	
For The Recipient	
(duly authorised)		

ANNEXURE A – Definition of Material  

1. Full description of Material 

2. Quantities of Material to be provided and frequency (if applicable) 

3. Purpose of Material transfer (as contemplated in clause 1.9)

4. Address where Material will be delivered and kept/used
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